














reasonable royalties in the RAND contract setting have relied on patent law to provide 

objective standards. See, e.g., Microsoft Corp. v. Motorola, Inc., 795 F.3d 1024, 1040-46 

(9th Cir. 2015) (affirming RAND royalty determination in breach of contract action, 

relying on patent damages law for "guidance"). 

Courts have likewise found the "non-discriminatory" prong of RAND 

commitments to be enforceable. See, e.g., Microsoft Corp. v. Motorola, Inc., 696 F.3d 

872, 884 (9th Cir. 2012); Microsoft Corp. v. Motorola, Inc., No. C10-1823JLR, 2013 WL 

2111217, at *18 (W.D. Wash. Apr. 25, 2013); see also, e.g., Mondis Tech. Ltd. v. LG Elecs. 

Inc., No. 2:07-CV-565, 2009 WL 901480, at *3 (E.D. Tex. Mar. 31, 2009). 

Consistent with the foregoing, courts across the United States have repeatedly 

concluded that RAND commitments are enforceable. E.g., Microsoft Corp. v. Motorola, 

Inc., 864 F. Supp. 2d 1023, 1032 (W.D. Wash. 2012) (applying Washington law, holding 

that "Motorola's statements to the IEEE and ITU constituted a binding agreement to 

license its essential patents on RAND terms."); Apple, Inc. v. Motorola Mobility, Inc., 

886 F. Supp. 2d 1061, 1083, 1085 (W.D. Wis. 2012) (applying Wisconsin law, granting 

summary judgment that "Motorola's assurances that it would license its essential 

patents on fair, reasonable and nondiscriminatory terms constitute contractual 

agreements"); id. at 1084 (collecting cases); see also Realtek Semiconductor Corp. v. 

LSI Corp., 946 F. Supp. 2d 998, 1008 (N.D. Cal. 2013) (enforcing contractual RAND 

commitments); In re Innovatio IP Ventures, LLC Patent Litigation, 956 F. Supp. 2d 

925, 933 (N.D. Ill. 2013) (same). 

The FTC respectfully urges the ITC, in its consideration of the public interest, to 

take into account the foregoing when deciding how to treat the ID's dicta on the 

enforceability of the JEDEC RAND commitment. 
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By direction of the Commission. 

April Tabor 
Acting Secretary 

Issued: December 11, 2019 
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